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Introduction
The transition to a sustainable economy
requires significant changes at policy and
industry level. Retail has an important
part to play, but our research reveals a
complex challenge with balancing the
long-term goals of sustainability and the
everyday realities of running a business,
necessitating collaboration between all
members of the retail ecosystem to find
workable solutions.
For many retailers, the green agenda is a strategic priority. For
others, the research shows sustainability’s vulnerability to the
‘great storm’ of issues coming out of the pandemic – including
supply chain disruption and staff shortages – as well as the
need to deliver profits.
Nevertheless, based on findings from the UK’s top 100
retailers, 65% say they can no longer afford to not position
themselves as sustainable, and the biggest driver is that it’s
the right thing to do. They also recognise that sustainability
can save them money, and say more regulation is welcome.
More regulatory action is on the way, with the Competition and
Markets Authority (CMA) putting businesses on notice that it will
be investigating greenwashing in 2022, alongside a consultation
that provides for the power to impose fines of up to 10% of
turnover. This is a concern, as three quarters (73%) of retailers
feel customers misunderstand claims about sustainability.

Based on the degree to which retailers are turning up the
volume on their green claims, and concerned about the CMA’s
plans, the report identifies three types of retailer, each with
their own risks and opportunities: safe bets, high risks and
slow movers.

The status quo needs to change. Instead of looking to return
to exactly where the industry was pre-pandemic, there is an
opportunity to make it better, encouraged by COP26 and in
anticipation of regulatory and other pressures. Leveraging the
collective power of the industry and finding common ground
for action can help put the ‘eco’ in retail economics.
In this report:
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Reputational risks across key stakeholders and customers
have dominated retailers’ concerns in the past, but legal risks
are also on the rise. Retailers must ensure they understand
the regulator’s expectations and are meeting minimum
thresholds. This will be a challenge, with 52% of retailers
saying it’s impossible to know if they are doing enough.

•

How important is sustainability to retailers?

•

Prioritisation of sustainability against cost concerns

•

Is sustainability moving up or down the agenda, and what
are retailers’ biggest motivators?

•

What changes are retailers making, and how are they
tackling supply chains?

•

How big a risk is greenwashing?
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Partner, Head of Retail and Consumer Goods
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Supply chains are the biggest culprit when it comes to
sustainability. Suppliers must be part of the solution, and
retailers should also look to creative solutions like shared
logistics to unlock environmental and cost efficiencies.
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Battle of the priorities
Retailers understand the importance of
sustainability, but many are struggling to
safeguard it as a priority. Sustainability
teams need to make themselves heard.
Sustainability is a core part of retailers’ strategies, with 58%
listing it as “important” or “very important” to their business.
More than a third (35%) say sustainability has become more
important over the last year, as awareness of sustainability
issues amongst key stakeholders has continued to grow. The
vast majority (78%) of retailers list ‘doing the right thing’ as
the main driver of sustainability, and 60% say their approach
has become less organic and more strategic.

60%

of retailers say their approach to
sustainability is becoming more strategic

However, more than a fifth (21%) say sustainability is “not”
or “not at all” important to their business. 59% have had
to scale back their sustainability activities as a direct result
of the pandemic, while 70% say there is a risk that their
sustainability strategy will lose momentum if current supply
chain issues continue, especially in the lead up to Christmas.

How has the importance of
sustainability to your business
changed in the last year?
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slowly
Stayed the same
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quickly
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slowly
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quickly

16%
8%
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What are the biggest motivators
for sustainability in your business?

Hard choices
The friction between sustainability and the need
to deliver a profit is evident, with 77% of retailers
admitting their shareholders prioritise profits over
sustainability, and 78% currently saying sustainability
will never be of equal importance to profit for their
company. 43% say their business sees sustainability
more as a cost centre then a cost saver, however more
than half (53%) say cost savings are a key motivator,
suggesting that profits and the planet are not
mutually exclusive.

78%

it’s the right
thing to do

65%

positive PR

53%

competitive
advantage

77%

of retailers admit their shareholders
prioritise profits over sustainability

A more strategic approach to sustainability is reflected
in the adoption of science-based emissions reduction
targets by 43% of retailers. In terms of new, emerging
trends, 13% have created a new line of sustainable
products, while a fifth (19%) of fashion, 13% of lifestyle
and leisure and 8% of home retailers have launched a
rental or resale service.
More than half (53%) of retailers are also helping
customers to be more sustainable in their own homes,
for example by offering advice or inspiration (32%),
collaborating with other organisations (18%) and
creating new tools for customers to use (17%).

53%

cost saving

52%

customer
satisfaction

45%

shareholder
satisfaction

A more strategic approach to sustainability is reflected in the adoption
of science-based emissions reduction targets by 43% of retailers.
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Investment in people
In order to drive their sustainability strategies forward,
a quarter (25%) of retailers have appointed an in-house
sustainability team (separate to CSR or any other function),
rising to 31% for lifestyle and leisure retailers.
Those teams are sizeable; 16% of retailers say they have five
or more people, 44% have four or more and 72% have three or
more. Only 12% say the most senior sustainability person sits
on the board, with most saying they are director level (56%) or
manager level (44%). And while two fifths (40%) say the main
person responsible for sustainability has “significant” or “high”
influence across the business, a quarter (26%) say “little” or
“none”, limiting the team’s impact on commercial decisions.

Viewpoint
Rosie Howells,
head of sustainability
at Boohoo Group PLC
Price, quality, fashion and service
remain important factors in
customers buying behaviour, but
they’re also increasingly interested
in sustainability. This is a big driver
for retailers, and we’ve been
listening carefully to what our customers think about
sustainability and how it influences what they purchase.
As a Group, we have an opportunity to help our customers
by providing more sustainable products, at a price that
they can afford and which meet their style needs.

A high proportion of customers are also interested
in clothing recycling – charity shops, resale and even
repairing – so it’s interesting to see how they’re engaging
with fashion in new ways.
It’s been great to see retailers coming together through
groups like WRAP’s Textiles 2030 and the Sustainable
Apparel Coalition, to share knowledge and ideas. There’s
a lot that can be done within the confines of competition
law, while still allowing room for competitive advantage.
Employee engagement is an important piece of the
puzzle. Sustainability can be quite difficult to understand,
and yet it touches every part of the business. Every team
needs to understand the impacts that fashion retail has on
people and the world, what they can do in their roles, and
the positive impact a business can have.

Many retailers have built an
in-house team, but those people
need a voice at the highest level
of the organisation and permission
to challenge conventional ways
of doing business.
Perran Jervis, head of retail and consumer goods at TLT,
says: “One of the key challenges with sustainability is that
governments, businesses, consumers and scientists are
all learning and adapting at the same time. Many retailers
have built an in-house team, but those people need a voice
at the highest level of the organisation and permission to
challenge conventional ways of doing business. The scale
of change needed demands a shift in culture, and that’s
about more than just one individual or team. It requires a
company-wide effort, and an understanding of how high
level agendas translate into decisions on the ground, with
constant communication.”
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Safe bets, high risks
and slow movers
In today’s market, not promoting your
sustainability credentials is simply no
longer an option. But the legal risks of
making misleading claims is growing.

?

The biggest demand for sustainability comes from the
government (58%), closely followed by consumers (56%),
shareholders/investors (55%) and the media (45%). This
means retailers are expected to shout more loudly about their
sustainability performance, despite no common understanding
of what terms like ‘sustainable’ or ‘eco-friendly’ mean.
In response to a crescendo of environmental claims, on 20
September 2021, the Competition and Markets Authority
(CMA) announced it will be launching a formal review and
investigating any potentially misleading claims.
Duncan Reed, partner at TLT, says: “Many businesses
are using vague terms to describe their sustainability
commitments, developments and products, and of course
retailers are often repeating the claims of their suppliers,
without necessarily knowing what these are based on. The
more businesses state on their packaging, social media and
so on, the greater the risk of scrutiny, so retailers need to be
prepared for what comes next.”
There are three groups of retailers. Safe bets (38%) are
shouting more loudly about sustainability and are confident
about CMA compliance. High risks (21%) are making
more claims, but are concerned about meeting the CMA’s
expectations. The largest group, slow movers (41%), are yet
to increase the volume on their sustainability performance.

?

73%

of retailers
believe
customers
misunderstand
sustainability
claims
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While 59% of retailers have become more vocal about their
sustainability credentials, three quarters (73%) acknowledge
that customers misunderstand claims about sustainability. In
fact, a fifth (20%) believe this happens “often”. Only 16% of
retailers are “very confident” that they will meet the CMA’s
expectations next year if they do not make any changes.

Duncan Reed, partner at TLT, adds: “Retailers need to tread
carefully, look at their risk management processes, consider
the legal risks and make sure they fully understand the
measures the CMA is taking, including what they’re likely to
be investigating, the risk of published undertakings and the
potential risk of fines.”

Despite the new legal risks of non-compliance with the CMA,
the PR risks of greenwashing are currently rated more highly.
Two thirds (62%) of retailers identify negative publicity as a risk
of greenwashing, compared to 11% each for civil claims and
regulatory prosecutions. Other significant concerns include a
loss of customers (52%) and loss of share value (37%).

The biggest barriers to preventing greenwashing are
competing priorities (45%), followed by the time it takes to
do what’s needed (39%) and a lack of budget (33%).

Biggest barriers to
preventing greenwashing

45%

39%

competing
priorities

33%

too much focus
on profit and
shareholders

How confident are you about meeting
the CMA’s expectations on greenwashing?
Very

Fairly

Somewhat

Not very

Not at all
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27%

32%
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10%
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required
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take a long time

32%

fear of doing
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the wrong thing

20%

lack of
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lack of
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27%

lack of accepted
benchmarks
and definitions

19%

lack of
board-level support

The role of regulation
The majority of retailers (58%) would welcome more
regulation around sustainability, citing a range of potential
benefits. Three quarters (76%) believe regulation would
create a more equal playing field, while 69% say it would help
retailers become more sustainable.
Other potential benefits include clarifying what good looks like
(65%), satisfying key stakeholders (62%), making it easier to
convince the board of the importance of sustainability (61%)
and helping businesses save money in the long term (43%).
Regulation could play an important part in helping build the
consensus needed among different stakeholders to continue
to prioritise sustainability issues going forward.
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Greening the supply chain
Supply chain is the area most in need of improvement when it comes to
reducing emissions and using resources more efficiently, and supplier
management needs to change.
Areas of the business most in need of improvement

61%
supply
chains

53%

raw
materials

42%

customer
communications

37%

transport
and logistics

Viewpoint
Clara Eisenberg, legal and
sustainability director
at The Dune Group
Supply chain is the biggest challenge
for sustainability, both in terms of
innovation in products and carbon
reduction. But it isn’t insurmountable.
Industry bodies, retailers and suppliers
need to come together to bring about
change, and regulation needs to force the industry towards
the right behaviours to level the playing field. Retailers will
struggle to individually persuade suppliers to adapt so we

43%

packaging

23%

warehousing
and fulfilment

22%

labelling

need to standardise the asks of our suppliers, many of whom
we share. Suppliers need greater clarity and accountability.
However, there are competition issues with information
sharing and collaboration. Government should ensure that
sustainable collaborations are fully encouraged and are
not hamstrung by concerns of potentially being subject to
an investigation.
Within businesses, we need to bridge the gap between
sustainability functions and those setting the top
agenda. Communication is vital; great agendas need
to be implemented by people at every level. Lawyers
have an important role to play because we’re good at
obtaining clarity at every level and drilling down into the
vast array of information.
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Two thirds (61%) of retailers identify supply chains as the
area most in need of improvement to address sustainability,
more than any other.
When it comes to carrying out due diligence on new suppliers,
more than half (52%) of retailers include sustainability
credentials all the time, while 35% “often” consider them and
8% say “rarely”. Almost half (48%) are including sustainability
obligations in their contractual arrangements with third
parties, something TLT says is growing.
Perran Jervis, head of retail and consumer goods at TLT, says:
“When it comes to supply chains, there is a lot that sits outside
an individual retailer’s control, but there are constructive steps
they can take. We are seeing sustainability become a binding
part of contracts, for example through binding policies that
govern the whole supplier relationship, from onboarding right
through to measuring performance. This is a growing area and
will help speed up the rate of change.”
More than half (54%) of retailers are sourcing closer to home
to reduce their carbon emissions, while 48% are encouraging
the use of click-and-collect to reduce delivery-related
emissions. Other measures include stricter auditing rules
(46%), more frequent audits (44%), switching to electric fleets
(35%) and taking ownership of factories (29%).

54%

of retailers are sourcing closer to home

Perran Jervis adds: “There are a lot of under-exploited and
potentially valuable opportunities for retailers to share
resources in order save costs and reduce emissions and waste.
Ideas like sharing transport capacity and logistics resources
like warehouses and trucks call for a shift in mindset, but
have the potential to drive better outcomes for consumers,
shareholders and the planet.”

Viewpoint
Josh van den Dries,
project associate at
The Chancery Lane Project
More businesses are choosing
to add climate-aligned clauses
to their contracts as a way of
achieving their sustainability
goals more quickly, and to demonstrate that they are
taking this seriously.
Unsurprisingly, supply chain is one of the most popular
topics in our workshops. It accounts for a significant
percentage of companies’ environmental impact and of
course, their scope 3 emissions.
As well as being quick to implement, they can be
tailored to the needs of the business, and if there is
a change in the law or the company’s ambitions, for
example, they can be quickly amended. They can also
incorporate both incentives and punitive measures to
ensure commitments are achieved, and offer an easy
way for retailers and suppliers to progress their net zero
plans together.

We are seeing sustainability become
a binding part of contracts...
A retailer could easily adapt Alice’s Clause (Reduction
of CO2 from Single Use Plastic (SUP)), for example, to
require suppliers to use fewer SUPs in the provision of,
say, packaging. This would allow retailers to continuously
reduce the volume of SUPS (and embedded greenhouse
gas emissions) in their operations, providing a framework for
measurement and payment deductions that will incentivise
suppliers. A retailer could also use Alex’s Clause (Circular
Economy Product Design Obligation) to ensure that the
design and manufacture of sourced products is sustainable.
The clause incentivises suppliers with a bonus for using
recycled materials and circular manufacturing.
Retailers should also consider how climate-aligned clauses
can be used throughout their operations, from governance
(such as Griff’s board minutes for climate considerations in
approval of a significant transaction) to employment (such
as Elliot’s Handbook on net zero culture).
As the fight against climate change continues, tangible
examples like this will become all the more important for
retailers to incentivise suppliers to work with them, boost
their reputation as a market leader, appeal to customers
and employees and prepare for new legislation.
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Conclusion
Retailers are in the middle of a great
storm as the economy recovers from
the pandemic and supply chain issues
and other challenges continue to cause
disruption. With many serious short-term
priorities to address, it is not surprising that
sustainability is competing to stay top of
the agenda, but solutions and a faster pace
of change are needed.
The principal challenge for retailers is achieving the correct
balance between the day-to-day commercial needs of
their business and the long-term needs of society and the
environment. Reducing emissions and using resources more
efficiently is about more than technology; building consensus
and mechanisms for collaboration among different
stakeholders is equally important.

PR and legal risks, and sustainability and cost saving, are no
longer mutually exclusive. With a growing body of regulation,
retailers that don’t drive continuous improvements could
face fines and other penalties as well as negative publicity.
Reviewing all existing green claims, marketing and
promotional collateral and updating processes should be
made a priority as we enter 2022.
Supply chains are a big concern for retailers but they are
also the key to making retail economics more sustainable.
With many retailers critically examining their supply chains
and partners, there is an opportunity for increased industry
collaboration to drive change and create more value for
stakeholders, consumers and the environment.
Slow movers should prepare for increased pressure to
demonstrate how they are making sustainable decisions.
High risks must urgently address the CMA’s concerns.
And safe bets need to ensure they have the self-awareness
to navigate the regulatory environment.
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About TLT
For what comes next
TLT advises many of the UK’s leading retailers and
consumer goods businesses. Our clients represent over
15,000 stores, one million employees and £100 billion of
retail sales.
Our national retail team has an in-depth understanding
of the industry, offering advice in context and solutions
that work. We provide strategic advice on major
projects, as well as support for in-house teams on dayto-day matters.
We are ranked among the very best law firms in
Chambers UK 2021 for Retail (UK-wide), an independent
guide to the legal profession. We also support retailers
through our retail-specific training programme,
seminars, e-alerts, industry reports, risk reports and are
actively involved in retail industry groups.
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To gain a sector and category view of the retail sector,
independent research was conducted by GlobalData on
behalf of TLT LLP.

with senior management. The sample was representative
of sectors within the retail space including: food and
grocery; fashion and beauty; home sectors; and lifestyle
and leisure.

GlobalData interviewed 100 leading UK retailers in
October 2021. In all cases, interviews were carried out

All charts, data and statistics featured in this report are the
product of the research. All rights reserved, December 2021.

To find out more visit tltsolicitors.com/retail
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