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Welcome to the latest issue of TLT’s 
Northern Ireland (NI) focused employment 
law updates.

The last quarter has seen the topic of menopause in our 
news headlines again. In August, Queens University, Belfast 
published its policy providing paid leave for staff experiencing 
menopausal symptoms. This followed the introduction of a 
menopause policy for Northern Ireland Civil Service employees 
in March of this year. This month, TLT published a briefing 
looking at why employers can no longer afford to ignore 
menopause as a workplace issue, and provided tips on what 
should be included in a good workplace menopause policy. If 
you missed it, we have included a link here to read the detail.

In this update we also bring you our insights on two recent 
Industrial Tribunal decisions, including a case where an 
employee’s indirect race discrimination claim was upheld when 
his employer failed to provide an interpreter at a number of 
meetings conducted to investigate alleged misconduct. 

We also take a look at a successful constructive unfair 
dismissal claim against Randox Laboratories where there was 
a hefty price to be paid by the employer for failing to treat the 
removal of the claimant’s role as a redundancy.

 ...employers can no longer 
afford to ignore menopause 
as a workplace issue...

https://www.tlt.com/insights-and-events/insight/menopause-and-work/?utm_source=email&utm_medium=email&utm_campaign=menopause%20and%20work%20part%201
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Case: 14279/20 Pathrose v Ashgrove Care Home,  
Four Seasons Health Care Limited

The unanimous decision of the tribunal was that, by not providing an interpreter to a non-native English speaking employee 
during a disciplinary procedure, the respondent indirectly discriminated against the claimant on the grounds of his race. The 
claimant’s dismissal was also held to be procedurally and substantively unfair. The total amount of compensation awarded to the 
claimant was £36,023.03. 

Background
The respondent, Ashgrove Care Home employed the 
claimant, Polachan Moonjelly Pathrose (the claimant), from 
December 2011 until his summary dismissal on the grounds 
of gross misconduct in January 2020.

Ashgrove contended that the claimant had been fairly 
dismissed on two grounds - on grounds of gross misconduct 
for making the false claim of suffering from the medical 
condition, arthritis, and, further that it was not possible to 
continue to employ the claimant due to the continued lack 
of progress of an external safeguarding investigation into 
the claimant’s alleged mishandling of two patients. The 
respondent also stated it had not subjected the claimant to 
racial discrimination during the disciplinary process.

Of importance in this case was the claimant’s attendance 
at two investigation meetings without the presence of 
an interpreter. Statements made by the claimant at that 
meeting were later relied upon in the disciplinary process 
that led to his dismissal. The claimant asserted that he 
struggled to communicate effectively in English which had 
led to a miscommunication of what he had said regarding 

his medical condition. This was disputed by the respondent 
who argued that the claimant had been resident in Northern 
Ireland for a number of years and had not previously raised 
any communication issues.

Having heard the evidence, the Tribunal found as a fact 
that the claimant’s command of the English language was 
basic, and the requirement for him to have communicated in 
English in performance of his normal duties would have been 
limited. They also found that the respondent’s managers 
ought to have appreciated this fact during the two meetings 
held without an interpreter present. 

That inability to communicate set 
off a chain of events which led 
to the claimant being subject to 
disciplinary proceedings and being 
summarily dismissed.

Indirect race discrimination – The claimant relied on the PCP 
of meetings being held in English without an interpreter, this 
practice having a disadvantageous impact on non-native 
English speakers. On an objective analysis, the Tribunal 
held that this was a practice applicable to the organisation. 
The respondent argued that whilst it could in law be a PCP, 
it did not apply in this case because the claimant had not 
been required to attend all meetings without an interpreter. 
The Tribunal rejected the respondent’s argument, noting 
that their practice of not providing an interpreter was only 
departed from when the claimant asked for one. Further 
the Tribunal found that the fact the respondent provided 
an interpreter at the claimant’s request after two initial 
meetings was acknowledgement that the claimant was 
disadvantaged at the two previous meetings due to his 
nationality and being a non-native English speaker. The 
Tribunal went on to find that as a result of the PCP the 
claimant was unable to effectively communicate at those 
meetings in English and was thus personally disadvantaged 
in comparison to the respondent’s employees who are native 
English speakers. That inability to communicate set off a 
chain of events which led to the claimant being subject to 
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disciplinary proceedings and being summarily dismissed. 
Therefore, the tribunal upheld the claimant’s claim of 
indirect discrimination in relation to the way the respondent 
conducted its disciplinary procedure, contrary to Articles 3(1)
A and 6(2) of the RRO.

 ...it may be wise to ask the employee 
at the outset if they consider they 
would need an interpreter.
Unfair dismissal – The Tribunal further found on the facts that 
the dismissal was neither substantively or procedurally fair. 
This was because the evidence relied upon to formulate and 
uphold the charge against the claimant of making a false claim 
about his medical condition was based on two meetings with 
the claimant when he was without the aid of an interpreter. 
Further, as the decision to dismiss was tainted by discrimination, 
it was held to be automatically unfair. The tribunal unanimously 
found that Ashgrove did not act within the band of reasonable 
responses of a reasonable employer and upheld the claimant’s 
unfair dismissal claim pursuant to Article 130 of the ERO and 
contrary to Article 6(2)(c) of the RRO. 

The claimant’s direct race discrimination complaint 
was dismissed. 

In addition to a basic award and financial losses, the claimant 
received an injury to feelings award of £10,000.

Our insight
This case is a reminder for all employers to stop and 
consider whether there may be need for an interpreter 
during meetings with non-native English speaking 
employees, particularly in meetings where the 
employees ability to understand and fully participate is 
crucial, as was the case here.

If the situation arises, and the employer is aware that 
English is not the employee’s native language, it may 
be wise to ask the employee at the outset if they 
consider they would need an interpreter. This case 
also evidences that employers should be cautious 
when making assumptions as to an employee’s 
ability to effectively communicate in English just 
because they may have lived and worked in an English 
speaking country for a period of time without obvious 
communication difficulties.
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Case: 797/20IT Gray v Randox Laboratories

The unanimous decision of the tribunal was that the claimant was unfairly constructively dismissed.  
The claimant was awarded £50,633.50.

Background
Randox Laboratories (the respondent) had a contract for 
services with a local printing company Design and Print 
(“D&P”), which was owned by Heather and Jack Gray. 
Their son Michael Gray (“the claimant”) was directly 
employed by Randox to produce information leaflets in 
collaboration with D&P. 

In 2019 a representative of the respondent attended the 
premises of D&P and during this visit announced Randox’s 
intention to “go paperless”. In July 2019, D&P contacted 
the respondent to inform them that they would be ceasing 
trading, noting they were aware the respondent was intending 
to go paperless and that they had not received an order for 
printing in over two months.

The respondent invited the claimant to discuss the closure of 
D&P and to discuss alternative roles within business.  

The claimant was offered an alternative role as a Machine 
Operative, however this role was at another location and the 
shifts did not work with the claimant’s family responsibilities.  
It was suggested by the claimant and by D&P that the printing 
work they had carried out for the respondent was, at that 
time being absorbed internally at Randox, rather than going 
paperless. The respondent did not however discuss any 
potential in-house printing roles with the claimant. 

At the meeting it was explained to the claimant that if he 
accepted the role he would be offered a new contract, and 
would not benefit from continuity of existing terms and 
conditions. He was also informed he would have to apply for 

flexible working if he wanted flexibility but this would not be 
guaranteed.  The claimant asked whether or not an offer of 
redundancy could be made in the circumstances, however 
such offer was not made, and redundancy was not discussed. 

The respondent formally offered the claimant the role as 
a Machine Operative, however the claimant did not accept 
the role, and continued to raise concerns around the 
suitability of the role. The claimant’s printing role ended on 
30 September 2019, and from this time the respondent did 
not pay the claimant. 

On 11 October 2019, the claimant emailed the respondent 
and resigned with immediate effect citing his anger at the 
situation he had been left in. 

The tribunal were satisfied that there was a genuine 
redundancy situation and concluded that the respondent 
in failing to consider redundancy, had conducted itself in a 
manner calculated or likely to destroy or seriously damage 
the relationship of trust and confidence between itself and 
the claimant. As such the claimant was entitled to resign and 
claim constructive unfair dismissal.

Our insight
This case is a stark reminder for employers of the 
importance of recognising when a redundancy 
situation may arise, and applying a fair procedure in 
such circumstances. 

In such situations an employer should discuss the 
potential redundancy situation with the individual, 
and genuinely consult on the redundancy and 
potential alternative roles. Where there are no 
suitable alternative roles, and where redundancy is 
ultimately confirmed, the individual should be paid 
any redundancy pay that they are statutorily and 
contractually entitled to. 

In such situations an employer should discuss the potential redundancy 
situation with the individual, and genuinely consult on the redundancy 
and potential alternative roles. 
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Horizon Scanning – Other cases in the news…

Inappropriate interview question 
Supported by the Equality Commission for Northern Ireland, 
Janice Walsh settled her case of age and sex discrimination 
against DP Strabane t/a Domino’s Pizza and its owner at the 
time, Justin Quirk who apologised and paid Ms Walsh £4,250. 

When interviewing for a role as a team member/delivery 
driver the first question she was asked was how old she was. 
When she raised this with the company after realising she 
had been unsuccessful, a member of the interview panel 
called her, apologised and said “they did not know that it 
was inappropriate to ask someone their age directly when 
interviewing for a post”.

This settlement is a reminder that everyone involved in 
recruitment and selection should be well trained to ensure 
they are aware of their equality obligations and can question 
candidates appropriately. 

Menopausal woman 
In August 2022, Belfast tech-firm, Selazar has found itself 
in the news following an Employment Tribunal decision 
in England. A male co-founder, Jack Williams reportedly 
told a 55-year female colleague, Louise McCabe, “calm 
down, don’t let the hormones get out of control”. After 
Mrs McCabe raised concerns over how the company 
treated employees, it was claimed that Mr Williams 
removed Mrs McCabe from her role as a company director 
and dismissed her. The Tribunal considered that this was 
“evidence that Mr Williams viewed the Claimant as a 
menopausal woman – that is, an older woman” and on 
all the evidence ... it could conclude that at least part of 
the reason for (her) dismissal was her age.” Mrs McCabe’s 
complaints of unfair dismissal and age discrimination were 
both upheld. A remedies hearing to determine the level of 
compensation to be awarded will be listed at a later date. 

A press article reports the employer disputes the claim and 
has lodged an appeal. 

Menopausal woman 
In July the UK government published its response to the 
Independent Report on Menopause and the Workplace, 
which was published in November 2021 and contained 10 
recommendations aimed at bringing about comprehensive 
change and support for those experiencing the menopause. 

The response outlines that “the Government does not 
believe further changes to the Equality Act are needed” and 
highlights that “sex, age and disability are all characteristics 
which provide protection against unfair treatment of 
employees going through the menopause.” We note since 
then, however, that the Women and Equalities Committee 
feels the omission of the menopause as a protected 
characteristic is no longer tenable. 

While there is no legislative requirement to provide a 
policy for menopause support for employees, employers 
should be mindful of how menopause may raise equality 
considerations and may wish to introduce support or policy 
to ensure they are an inclusive employer. 

Locally we note some employers are already doing this, 
including, for example, Queen’s University Belfast which 
recently launched its Menopause Policy to provide a” 
range of training and awareness raising to support those 
experiencing menopausal symptoms”, and the Northern 
Ireland Civil Service, which launched a menopause policy 
earlier this year. 

 

We note since then, however, 
that the Women and Equalities 
Committee feels the omission of 
the menopause as a protected 
characteristic is no longer tenable. 

Pay disputes
Since our last update we continue to see an increase in pay 
disputes and industrial action. A recent press article speaking 
with the Labour Relations Agency Chair reported that the 
LRA has seen requests for help with pay disputes more than 
double so far this year. With continued economic pressures 
for employees and companies, and some private sector 
employers choosing to make cost of living payments, this 
pressure is unlikely to be ease anytime soon. 

https://www.gov.uk/government/publications/menopause-and-the-workplace-how-to-enable-fulfilling-working-lives-government-response
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